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TOWN OF SUDBURY COMMENTS ON THE TENTATIVE DECISION  

 

 

I. INTRODUCTION AND SUMMARY 

 

 In accordance with the November 20, 2019 email notification from the Presiding Officer, 

the Town of Sudbury (“Town” or “Sudbury”) hereby submits these written comments to the 

Energy Facilities Siting Board (“Siting Board”) on the December 2, 2019 Tentative Decision of 

the Siting Board (“Tentative Decision”) in the above referenced dockets (collectively, the 

“Proceedings”).  Pursuant to the Presiding Officer’s notification, the Siting Board will hold a 

meeting on December 17, 2019 and thereafter will issue a final decision in the Proceedings 

(“Final Decision”). 

At the conclusion of the evidentiary hearings in the Proceedings, the Town submitted an 

Initial Brief on March 2, 2018 (“Initial Brief”) and a Reply Brief on March 16, 2018 (“Reply 

Brief”), setting forth the Town’s deeply held and well-grounded arguments against Eversource’s 

proposed Project.1  Despite the significant passage of time (it has been over twenty months since 

                                                           
1  Capitalized terms not defined herein have the meaning ascribed to them in the Town’s Initial Brief or Reply Brief.  

For clarity, the Town has also attempted to reference the terminology utilized by the Siting Board in the Tentative 

Decision. 
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the briefing period concluded), the Town’s position remains firm, if not even more resolute: the 

Siting Board cannot approve Eversource’s Petition on the record before it and thus, the Tentative 

Decision should not be adopted as written.   

For the reasons set forth below (and as more thoroughly discussed in the comments 

herein), the Final Decision should deny Eversource’s Petition: 

• Eversource’s load forecasts are not reliable or reviewable; 

• Eversource superficially considered alternative approaches to the Project and failed to 

give any meaningful consideration to NTAs as required; 

• Eversource undertook a fundamentally flawed route selection process; 

• Eversource failed to establish that the Project is superior to the Noticed Alternative 

(All Street Route); 

• Eversource failed to provide a coherent cost analysis; 

• The Project is inconsistent with the policies of the Commonwealth (including, but not 

limited to, the Wetlands Protection Act and related regulations, EEA Article 97 Land 

Disposition Policy, the 2008 Global Warming Solutions Act and the 2008 Green 

Communities Act); 

• The Project does not serve the public convenience and is not consistent with the 

public interest; and 

• Eversource failed to undertake the appropriate consultation with Sudbury zoning 

officials regarding its requested zoning exemptions. 

While the Town has endeavored to respond to the entirety of the Tentative Decision in 

these comments (and generally follows the outline of the Tentative Decision in these comments), 
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the Town also hereby incorporates by reference the facts and arguments in its Initial Brief and 

Reply Brief.2 

 

II. COMMENTS 

 

A. The Tentative Decision Disregards Clear Violations of the Town’s 

Procedural Due Process Rights and is Devoid of Any Basis to Justify the 

Patent Violations of the Town’s Rights to a Fair Hearing. 

 

The Tentative Decision wrongly dismisses the Town’s due process claims concluding 

that the Town was afforded a full and fair hearing in the Proceedings.  Tentative Decision at 8-

13.  In reaching this conclusion, the Tentative Decision states that the Siting Board, “has 

endeavored to conduct its review of the proposed Project in a manner consistent both with 

applicable principles of due process, such as those reflected in the MAPA, and with the 

timeframe for Siting Board proceedings set out in the Siting Board statute.”  Tentative Decision 

at 11.  The Town vigorously disagrees.   

The Town demonstrated in its Initial Brief the many occasions in which its rights were 

prejudiced throughout the course of the Proceedings (e.g., a restricted procedural schedule, 

limited discovery, inadequate discovery responses, denial of requests to extend the procedural 

schedule and to stay the proceeding pending the outcome of related litigation in the Land Court, 

etc.).  Sudbury Initial Brief at 6-11.  This is tantamount to unlawful procedure.  See, e.g., 

Kearney v. Board of Registration in Pharmacy, 4 Mass.App.Ct. 25 (1976) (decision in 

proceeding undertaken without proper procedure may be set aside).  There is no doubt that an 

                                                           
2  In addition, these comments are not intended to respond to every finding made by the Siting Board in the 

Tentative Decision.  Accordingly, silence by the Town on any particular finding or analysis supporting a finding 

should not be interpreted as assent to such finding or agreement with such analysis.  
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agency decision that is made upon unlawful procedure, that prejudices the substantial rights of a 

party to a proceeding, cannot stand.  G.L. c. 30A, §14(7).    

In addition, the Tentative Decision’s denial of the Town’s June 13, 2019 Motion to 

Reopen the Record and Hearing (“Motion to Reopen”) is yet another manifest violation of the 

Town’s procedural due process rights.  The Town put forth a comprehensive argument, amply 

supported by expert testimony, showing good cause for the Siting Board to reopen the hearing to 

consider additional evidence regarding need and alternatives to the Project.  Motion to Reopen.    

Adding insult to injury, the Tentative Decision improperly relies on information presented by 

Eversource in opposition to the Town’s motion in its determination that the Town failed to 

present good cause to reopen the record.  Tentative Decision at 230 (using the Company’s 

updated analysis submitted post-hearing and briefing to support the Siting Board’s findings on 

good cause).  It is unlawful procedure for the Siting Board to rely on the Company’s analysis in 

denying the Town’s request to reopen the record while at the same time denying the Town any 

meaningful opportunity to review or rebut such analysis.  

For these reasons, the Siting Board should reconsider the Tentative Decision and deny the 

Project in the Final Decision, or, at the very least, withdraw the Tentative Decision and grant the 

Town’s Motion to Reopen. 

B. The Tentative Decision Fails to Acknowledge the Significance of Declining 

Load Forecasts and Fails to Reject Eversource’s Forecast Methodology. 

 

The Tentative Decision summarily concludes (in two short pages of analysis) that 

additional energy resources are needed to maintain a reliable supply of electricity in the 

Marlborough Subarea.  Tentative Decision at 25-26.  In so doing, the Tentative Decision upholds 

the Siting Board’s past practice of rubber-stamping ISO-NE CELT forecasts as reviewable, 

appropriate and reliable and mischaracterizes the downward trend in forecasts presented by the 
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Town as “relatively minor.”  Id. at 26.  The Town presented compelling evidence that the 

forecasts for Massachusetts and its subregions have consistently fallen over time, in response to 

the Commonwealth’s aggressive support of energy efficiency and behind-the-meter renewable 

energy.  Exh. SUD-PLC-1; Sudbury Initial Brief at 22-27.3  Even a recent 2019 model from ISO-

NE overestimates load at peak, as shown in the following graph from the “Evaluation of 

Historical CELT Forecast Performance,” dated September 27, 2019. 

 

Source: https://www.iso-ne.com/static-assets/documents/2019/09/p4_lf_model_perf.pdf.4  

                                                           
3  In the Tentative Decision at 21, n. 25, the Siting Board declines to consider the draft updated load, EE and PV 

forecast reports referenced in Sudbury’s Initial Brief at 24-25.  The Town respectfully requests that the Siting Board 

take official notice of these publicly available reports issued by ISO-NE.  Under the Massachusetts Guide to 

Evidence, Section 201, facts may be judicially noticed if they can be accurately and readily determined from sources 

whose accuracy cannot reasonably be questioned.  980 C.M.R. 1.06(7) authorizes the Siting Board to take official 

notice of any matter that may be judicially noticed by the courts of Massachusetts.  Given the Siting Board’s assent 

in the Tentative Decision to Eversource’s reliance on CELT forecasts to assess reliability needs, there should be no 

question regarding the source of this data.   
4  For the reasons set forth in n. 3, above, and in accordance with 980 C.M.R. 1.06(7), the Town respectfully 

requests that the Siting Board take official notice of this publicly available graph issued by ISO-NE. 

https://www.iso-ne.com/static-assets/documents/2019/09/p4_lf_model_perf.pdf
https://www.iso-ne.com/static-assets/documents/2019/09/p4_lf_model_perf.pdf
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Moreover, the Company’s Analysis supporting its Petition contains misleading references 

to loads for various larger areas or zones when the only loads truly relevant to the need for any 

sort of relief in the load pocket are the forecasts for the load pocket.  See Initial Brief of Sudbury 

at 21 (most of the information in Exh. EV-2 at 2-15 through 2-19 deals with changes in 

generation located outside of the load pocket, which Eversource says will have no effect on the 

Marlborough Subarea needs).  The Siting Board has not required the Company to provide 

updated load forecasts for the load pocket, let alone demonstrate that those forecasts adequately 

reflect the trends in gross load, efficiency and solar generation behind-the-meter and elsewhere 

in the load pocket (see discussion in Section II (M), infra).   

Further, the Tentative Decision fails to make any finding with respect to the Town’s 

position that Eversource’s forecast methodology relying on the 2016 CELT Report is not 

reviewable.  Id.  The Tentative Decision instead relies on a finding regarding the appropriateness 

of conservative load forecasts and post-contingency thermal voltage violation reliability concerns 

to excuse Eversource’s unreviewable forecast methodology.  Id.   This is a clear error as there is 

no rational basis to conclude that the load pocket forecasts are reviewable.   

  For these reasons (and as further set forth in the Town’s Initial Brief and Reply Brief), 

the Final Decision should reconsider the Siting Board’s findings on need and reject Eversource’s 

load forecasts on the grounds that they are unreviewable and unreliable. 

C. The Tentative Decision Relies on Undependable NTA Data from Eversource.  

 

The Tentative Decision erroneously relies on NTA assessments from the Company that 

have continually changed throughout the course of the Proceedings.  Despite summarizing the 

Town’s concerns regarding the reliability of the Company’s proposed “injection” amount of 

NTA resources required to address the identified need, the analysis from the Siting Board 
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completely overlooks these errors.  It is only in a footnote where the Siting Board acknowledges 

that the injection amount “shifted markedly” over the course of the Proceedings, necessitating an 

updated NTA assessment and that “comments by parties helped identify the need for these 

refinements.”  Tentative Decision at 45, n. 58.  Rather than reject Eversource’s Petition for 

failure to provide reliable record evidence to support its NTA analysis, the Siting Board merely 

admonishes Eversource in this footnote, suggesting that “applicants should ensure that such 

technical details are resolved prior to filing with the Board.”  Id.  This is clearly arbitrary and 

capricious on the part of the Siting Board.  Boston Gas Co. v. Department of Public Utilities, 436 

Mass. 233 (2002) (Court will overturn department’s decision if based on an error of law, 

unsupported by substantial evidence, unwarranted by facts found on the record as submitted, 

arbitrary and capricious, an abuse of discretion, or not otherwise in accordance with law); 

Massachusetts General Hospital v. Commissioner of Public Welfare, 350 Mass. 712 (1966) 

(decision without evidential support is, in effect, arbitrary and capricious);  

The chart below highlights the marked shift in Eversource’s data, which represents a 

moving target the Town was arbitrarily forced to chase in presenting its NTA solution 

throughout the course of the Proceedings. 

Date CELT 

Forecast 

Injection Requirement Source 

April 20, 2017 2013 264 MW at two substations:  

 

(1) 237 MW at the Northboro Rd   

(2) 27 MW at the Woodside 

 

Exh. EV-2, Volume 

II, Appendix 3-5 at 

8. 

August 1, 

2017 

2016 230 MW at five different substations: 

 

(1) 88.3 MW at W Framingham 

(2) 42.1 MW at E Main St 

(3) 19.1 MW at Northboro Rd 

(4) 56.9 MW at N Marlboro 

(5) 23.6 MW at Woodside 

Exh. EFSB-PA-10 
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October 17, 

2017 

2016 149 MW at four substations: 

 

(1) 84 MW at W Framingham 

(2) 26 MW at N Marlboro 

(3) 19 MW at Northboro Rd 

(4) 20 MW at Westboro 

 

Exh. EV-JF-1 at 4 

December 11, 

2017 

2016 115 MW at a single substation (Northboro 

Rd or Hudson) or at several different 

substations: 

 

(1) 50 MW at W Framingham 

(2) 65 MW at Northboro Rd  

OR 

(1) 50 MW at W Framingham 

(2) 30 MW at Northboro 

(3) 35 MW at North Marlboro 

 

RR-EFSB-19 

July 12, 2019 2019 80 MW at Hudson or spread among 

multiple substations, such as: 

 

(1) 50 MW a W Framingham 

(2) 30 MW at Northboro Rd 

OR 

(1) 50 MW at W Framingham 

(2) 30 MW at Hudson 

 

Tentative Decision 

at 226; July 12, 

2019 Joint 

Affidavit of Robert 

D. Andrew and 

Elizabeth Leonard, 

P.E., ¶ 13. 

 

Moreover, the Town did not have even the barest opportunity to issue discovery on any 

of the estimated injection numbers below 230 MW, thus precluding it from meaningful review of 

the methodology and assumptions Eversource used to identify these injection amounts.  Just as 

Eversource misinterpreted its own analyses to produce the 230 MW estimate at the early stage of 

the Proceedings, it is entirely possible that the most recent value is also overstated.  The Siting 

Board erroneously relied on Eversource’s injection analysis (which has been reduced by 184 

MW) to support its findings in the Tentative Decision (yet the Town was denied the opportunity 

to undertake any meaningful review or rebuttal of such analysis).  See discussion in Section II 

(M), infra. 
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For these reasons (and as further set forth in the Town’s Initial Brief and Reply Brief), 

the Final Decision should reconsider the Siting Board’s findings and reject Eversource’s NTA 

analyses. 

D. The Tentative Decision Improperly Discounts Viable Non-Transmission 

Alternatives. 

 

The Siting Board has erred in summarily rejecting the Town’s proposed NTA solution.  

The Tentative Decision accepts without review or scrutiny Eversource’s flawed NTA analysis 

and assumption that an NTA solution must consist of a single resource – just a 15% load 

reduction from energy efficiency, or just rate design, or just solar PV and storage.  Tentative 

Decision at 35, 43, 45.  This is unwarranted.  The Siting Board must consider whether adequate 

reliability can be achieved by a lower-cost portfolio of resources favored by Commonwealth 

policy (e.g., additional efficiency, demand response, smart rate design, solar and storage, etc.).  

The Town’s Initial Brief and Reply Brief set forth a myriad of instances in which Eversource 

failed, without basis, to consider viable NTAs that could satisfy the alleged need for the Project 

at a comparable cost.  Sudbury Initial Brief at 33-41; Sudbury Reply Brief at 6-12.5  

In addition, the Siting Board questions the feasibility of the Town’s NTA solution by 

arguing that the Department does not have rate setting authority for municipal light plants or any 

mechanism to effect Sudbury’s proposal to reduce peak load through rate design.  Tentative 

Decision at 45, n. 60.  The Town was not suggesting that the Department must undertake this 

NTA.  Rather, the Town has identified NTAs to the Project that Eversource has the obligation to 

                                                           
5  While the Siting Board is correct on page 35, n. 46, that the Department declined to preauthorize any customer-

facing advanced metering investments in D.P.U. 15-120/122, the Tentative Decision does not acknowledge that the 

Department in that same order said it “remains fully committed to the goal of optimizing system demand by 

facilitating consumer price responsiveness” and that, “the Department remains committed to the pursuit of advanced 

metering functionality as a means to achieve our grid modernization objectives.  We intend to open an investigation 

to consider the next steps for cost-effective deployment of customer-facing investments.”  Grid Modernization 

Order, D.P.U. 15-120/122 at 135 (2018).  
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consider, which may include incentives for demand response and renewables proposed by 

Hudson and Shrewsbury municipal light plants (which make up only a small percent of load in 

the Marlborough Subarea), as well as efforts by Eversource and National Grid (which serves by 

far the largest portion of the load pocket).  Sudbury Initial Brief at 29.  Eversource failed to 

meaningfully consider these NTAs, despite having an obligation to explore “creative ways to use 

NTAs (individually or in combination) to avoid or delay the need for new transmission 

infrastructure.”  NSTAR Electric Company d/b/a Eversource Energy, EFSB 15-03/D.P.U. 15-

64/15-65 at 25, n. 28 (2017).   

 The Tentative Decision also questions the Town’s solar and storage option, arguing that 

because solar PV is an intermittent technology and not dispatchable, the Town’s option is 

deficient in assuming that “solar PV generation would be available during the contingency, or 

other times when the energy storage systems need to be charged to be prepared to withstand such 

a contingency.”  Tentative Decision at 46.  Thus, the Tentative Decision wrongly concludes that 

the extreme summer peak assumed by Eversource’s need analysis can occur on an overcast day 

with limited sunshine levels.  Id. at 46-47.  High summer load levels require sunny conditions.  

Exh. EFSB-SUD-13a.  The Tentative Decision posits an impossible situation, in which the load 

pocket is both sunny, to create an extreme peak load, and cloudy, to eliminate solar output.     

Moreover, as demonstrated by the Town’s testimony, the storage component can be 

charged from the grid at night, when the load in the Marlborough Subarea is much lower than the 

capacity of the transmission system, even after dual transmission outages.  Exh. SUD-PLC-1 at 

38, lines 11-13; Exh. SUD-PLC-4 at 7.  The Siting Board also faults the Town for an “unrealistic 

assumption” that energy storage systems are made more economical and competitive to the 

Project by means of their ability to perform energy arbitrage while also providing the capacity 
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when needed during a system contingency.  Tentative Decision at 46-47.  This logic fails to 

recognize that Eversource’s need argument is premised on a load that would occur only one hour 

every ten years (a 90/10 forecast), such that the batteries could be available for arbitrage and 

other functions on well over 99% of days, with the batteries mobilized for transmission support 

on the rare days that might approach the 90/10 forecast, or following a first contingency on a 

transmission line serving the Marlborough Subarea.  Compounding the error, the Siting Board 

then goes on to further fault the Town for not sufficiently demonstrating to the Siting Board the 

remedies for these solar PV/storage proposal’s purported shortcomings.  Id. at 47.  This is ironic, 

to say the least, considering that the Siting Board has, without any proper basis, completely 

excused Eversource for its failure to undertake a serious NTA analysis.  The evidentiary burden 

in these Proceedings lies with Eversource, not the Town.  Yet, despite the considerable time and 

resources Eversource had to undertake and prepare supporting analysis for its Petition, 

Eversource presented an unduly limited and significantly erroneous NTA analysis.   

 The Town appreciates the acknowledgment in the Tentative Decision that the Siting 

Board is not “wholly persuaded” by Eversource’s argument that the “necessary duration for an 

effective energy storage system solution must be based on the twelve-hour definition of the LTE 

rating of a transmission line.  Tentative Decision at 47.  However, rather than logically reject 

Eversource’s NTA’s analysis considering this flawed methodology, the Siting Board instead 

directs Eversource to develop a new methodology for use in future NTA assessments.  Id. at 48.  

The Siting Board’s analysis is devoid of any recognition that absent this unrealistic 12-hour 

requirement imposed by the Company, the amount of storage required to provide reliable supply 

overnight in a solar PV/storage NTA solution would be much smaller than Eversource assumed, 

rendering the NTA analysis submitted by Eversource in support of the Project utterly useless. 
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For these reasons, and as further set forth in the Town’s Initial Brief and Reply Brief, the 

Siting Board should reconsider the Town’s NTA solution and determine in the Final Decision 

that the Company failed to consider viable NTAs that could satisfy the purported need at a 

comparable cost to the Project.  

E. The Tentative Decision Fails to Properly Consider the NEP Alternative. 

 

The Tentative Decision declares the Project to be superior to the NEP Alternative 

(referred to by the Siting Board as “Transmission Alternative 2”) because the Project would 

provide a more reliable and cost-effective solution than the NEP Alternative, which outweighs 

any environmental advantages of the NEP Alternative.  Tentative Decision at 48-49.  In support 

of this finding, the Siting Board relies on evidence presented by Eversource on behalf of 

National Grid regarding the cost and environmental impact of the NEP Alternative, as a 

“reasonable basis for comparing the alternative transmission approaches.”  Id. at 48, n. 66.   

Despite the Company’s unsupported contention that the absence of National Grid did not 

hamper the flow of information regarding the costs of the NEP Alternative (Tentative Decision at 

44, n. 57), the record clearly shows Eversource was unable to provide for the record anything 

more than a “desktop review of line characteristics and historical costs from other projects” for 

cost information to support the NEP Alternative.  Exh. SUD-C-6(S-1).  This cost estimate was 

marked by, among other omissions, no investigation into crew sizes, types of crafts/equipment or 

productivity rates and lacked the support of any property surveys, evaluations of soil conditions 

or environmental studies.  Id.  Without adequate cost information, there is no basis for the Siting 

Board to properly compare the Project and the NEP Alternative.   

The Siting Board’s comparison of the environmental impacts of the Project to the NEP 

Alternative is also improper.  The Siting Board relies on the information presented in Table 1 on 
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page 34 of the Tentative Decision for a summary of the environmental impacts of the Project, 

even though Table 1 does not include consideration of significant potential impacts to BLSF, 

FEMA Floodway, Bank and LUW associated with Transmission Alternative 1 (as discussed in 

Section II (G), infra).   

Moreover, the Siting Board states that many of the environmental impacts associated 

with the Project along the MBTA ROW (UG Route) would occur regardless of whether the 

Project was constructed, as they would otherwise be incurred for the proposed MCRT.  Tentative 

Decision at 34, n. 45 and 162.  The Siting Board suggests that the greatest difference in 

environmental impacts between the MCRT as a standalone project and the Project with the 

MCRT would be land use, coldwater fisheries and visual impacts related to the increase in the 

width of the corridor required for the Project and that otherwise, the impacts would be similar.  

Tentative Decision at 162.  This is a wholly unsupported finding by the Siting Board.  The 

MCRT does not need a 19-foot wide platform, thus eliminating a significant amount of grading 

(fill), significantly reducing vegetation clearing, reducing wetlands resource area impacts, 

reducing stormwater volumes and required treatment and reducing impacts to NHESP-mapped 

habitat (construction-related and built Project-related).  See generally Exh. SUD-MJN/RMG-

1(R) at 38-39.  Also, a standalone MCRT project would potentially reduce the need for proposed 

culvert replacement/repair that impacts wetlands resource areas, significantly reduce 

contaminated soil and groundwater management, essentially eliminate the need to discharge 

groundwater (excavation dewatering) and significantly reduce construction impacts (e.g., traffic, 

noise, etc.).  Id.  Finally, with a standalone MCRT project, the bridge structures could be 

modified (rather than replaced), resulting in significantly less environmental impact due to 
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narrower structures, reduction in bearing requirements and a reduction or elimination of FEMA 

Floodway encroachments (fill and bridge conduit components).  Id. 

 For these reasons, and as more fully set forth in the Town’s Initial Brief and Reply Brief, 

the Siting Board must reconsider the Tentative Decision and determine in the Final Decision that 

the deficient record on the NEP Alternative prevents the Siting Board from undertaking a 

reasonable comparison of the Project and the NEP Alternative. 

F. The Tentative Decision Fails to Acknowledge the Fundamental Flaws in 

Eversource’s Route Selection Methodology.   

 

The Siting Board determined that Eversource examined a reasonable range of practical 

siting alternatives and that the Project is sited in a location that minimizes cost and 

environmental impacts while ensuring a reliable energy supply.  Tentative Decision at 76-77.  In 

so doing, the Siting Board ignores the many flaws in Eversource’s route selection process 

identified by the Town in its briefing in the Proceedings.   

The Town presented four well-grounded reasons why the Siting Board cannot approve 

Eversource’s route selection process:  (1) Eversource screened routes prior to undertaking a 

quantitative assessment; (2) Eversource improperly used constructability criteria and distorted 

the data on impacts to the natural and built environment; (3) Eversource’s scoring method 

allowed equally weighed factors to be scaled differently (yielding more emphasis on impacts to 

the built environment than the natural environment); and (4) Eversource’s scoring method (ratio 

score) prohibits the Company from claiming that it has not overlooked or eliminated routes that, 

on balance, are superior to the Preferred Route (which the Tentative Decision refers to as the 

“MBTA Underground Route.”).  Each of these critiques is amply supported in the record.  

Sudbury Initial Brief at 41-51.   
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The Town appreciates the thoroughness of the Siting Board’s summary of the Town’s 

issues of concern concerning the route selection process (and the acknowledgment, in parts of 

the corresponding analysis, of the merits of the Town’s arguments (e.g., certain weighting 

factors could have been more heavily weighed)).  The Town submits, however, that the Siting 

Board’s ultimate findings are in error.  The Siting Board’s past precedent of approving similar 

criteria or methodology cannot shield such criteria or methodology from attack when they have 

clearly been shown to be fatally flawed in this proceeding.  Sudbury Initial Brief at 41-51.  With 

such inherent defects, there is simply no basis for the Siting Board to find that the Company has 

“considered a range of practical siting alternatives,” that the Project is sited in locations that 

“minimize cost and environmental impacts,” and that the criteria for identifying and evaluating 

alternative routes was utilized “in a manner that ensures that it has not overlooked or eliminated 

any routes that, on balance, are clearly superior to the proposed route.”  Sudbury Initial Brief at 

41. 

For these reasons, and as more fully set forth in the Town’s Initial Brief and Reply Brief, 

the Final Decision should reject the Petition as Eversource has failed to make the required 

demonstrations on route selection. 

G. The Environmental Impacts of the MBTA Underground Route and the 

Noticed Alternative (All Street Route) are Not Comparable as the Siting 

Board’s Water and Wetlands Findings are Unsupported. 

 

The Tentative Decision fails to recognize the significance of the Project’s impacts on 

wetland resource areas along the MBTA ROW.  Despite expert testimony from the Town to the 

contrary, the Tentative Decision concludes that “the Company continuously modified is design 

plans to minimize and avoid wetland resource impacts, including vernal pools.”  Tentative 

Decision at 119.  The record cannot support this finding.  The Project plans contained in the 



16 
 

Final Environmental Impact Report depict the Order of Resource Area Delineation (“ORAD”) 

that the Company ultimately filed with the Sudbury Conservation Commission.  Exh. EV-16 at 

92.  These plans confirm the Town’s stated concern that the total impact to Bank may be 

substantially more than reported by the Company earlier in the proceedings in RR-SUD-10.  

Significantly more Bank impact at Bridge 127 resulted from the Company’s boundary locations 

corrected during the ORAD proceedings.  Exh. EV-16 at 94-95, Table 5-1.   

In addition, the BLSF boundary locations on the ORAD plans set forth in the FEIR are 

not confirmed and the Company’s plans for fill below the 100-year floodplain boundary are still 

not understood or quantified for the record.  The Siting Board relies on FEMA’s National Flood 

Insurance Program and forthcoming hydrologic and hydraulic analysis by the Company to cast-

off the Town’s concern regarding the potential for increased flooding.  Tentative Decision at 

119.  The Siting Board errs by assuming that the Company will be able to comply with FEMA’s 

National Flood Insurance Program – until the proper testing is completed by the Company, there 

is no record basis to show that a “No Rise Condition” would result from the fill and new bridge 

components at Bridge 127.  Instead, the record contains expert testimony from the Town stating 

that encroachments such as fill and bridge components must be prohibited in the FEMA 

Floodway unless hydraulic analysis demonstrates that the encroachment would not result in any 

increase in flood levels within the community during the occurrence of the base flood discharge.  

Exh. SUD-MJN/RMG-1(R) at 25-26.  

Moreover, the Company’s plans in the FEIR show significantly more LUW impacts from 

the fill within Hop Brook, a protected coldwater fishery.  Exh. EV-16 at 94-95, Table 5-1.  It is 

not practically possible to remove fill placed in a river without causing a permanent alteration to 

the bottom of the river channel (referred to as LUW) within the impact areas.  See generally, 
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Exh. SUD-MJN/RMG-1(R) at 17, 20, 31.  Thus, while the Siting Board relies on Eversource’s 

description of impacts to LUW as “temporary,” there is no definition of “temporary” to 

accompany this finding.  There is nothing in the record to identify how long it will take the 

river’s LUW to return to existing conditions in the impact areas after the bridge construction 

activities.  In addition, fill material placed in the river (like other construction related activities) 

will likely cause an impact to surface water quality of a coldwater fishery resource.  Id.  As 

Eversource has presented no construction phasing schedule for the record that realistically shows 

that the Project can be constructed within the time-of-year restrictions Eversource has agreed to 

for mitigation under NHESP and for coldwater fishery impacts (see generally, FEIR), the Siting 

Board has no record  information to support assumptions regarding the impact such activities 

might have on the Project costs and timeline. 

For these reasons, and as set forth in the Town’s Initial Brief and Reply Brief, the Siting 

Board should reconsider its findings and the Final Decision should determine that the record is 

insufficient to allow the Siting Board to fully quantify impacts to water and wetlands from the 

Project. 

H. The Tentative Decision Fails to Recognize that the Record on Costs is 

Insufficient and Unreliable. 

 

 The Tentative Decision improperly dismisses the Town’s concerns with respect to the 

record comparison of costs for the Project and the Noticed Alternative (All Street Route).  

Tentative Decision at 173-77.  The Town maintains and reiterates its position that the cost 

information presented by Eversource cannot be relied upon.  The Company has withheld its 

calculations and assumptions used for its estimates despite a direct order from the Presiding 

Officer requiring submission of an organized set of workpapers that should afford the parties the 

ability to “confirm that the Company used a reasonable cost estimation process for the three 
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different projects” and to “understand the cost estimation basis adopted by the Company to 

generate each of the individual cell cost numbers included in Attachment SUD-C-17(S-1)(1).  

Order on Motion to Compel at 3 (Oct. 18, 2017); Sudbury Initial Brief at 74-75.   

Not only did Eversource withhold information in direct violation of the Presiding 

Officer’s order, it also engaged in a veritable shell game - a pattern of revisions and/or 

restatements of cost estimates that reveal internal inconsistencies and mistakes.6  Sudbury Initial 

Brief at 77-82.  In the aggregate, Eversource’s errors undermine any pretense of objectiveness 

and reliability of the information in the cost figures presented in SUD-C-17(S-2)(1).  Contrary to 

the Siting Board’s finding that the cost estimates are reliable (Tentative Decision at 175), the 

Town is not able to discern the cost estimation basis Eversource applied in its submissions for 

record.  Sudbury Brief at 77-82.  This was the very purpose of the Presiding Officer’s directive 

compelling Eversource to properly respond to the Town’s information requests.  Id. at 75.   

The Siting Board must be able to meaningfully review the cost of the preferred 

transmission line in comparison to the stated alternatives and it cannot do so without substantial 

record evidence.  G.L. c. 30A, §§1, 14 (requiring substantial evidence as a reasonable mind 

might accept as adequate to support a conclusion).  See also Costello v. Dep’t of Pub. Utilities, 

391 Mass. 527, 536 (1984) (reviewing court will not supply a reasoned basis for an agency’s 

action).   

                                                           
6 The Tentative Decision also includes a determination that Eversource’s decision to exclude the costs of the annual 

lease payments to the MBTA in its estimates for the Project and the Noticed Variation, is “consistent with past 

practice” on the grounds that these are operational and not capital costs.  Tentative Decision at 176.  Yet, the 

Tentative Decision does not cite to any particular precedent for this finding.  The Town notes that lease payments to 

the owner of a right-of-way were included in capital costs for an underground natural gas pipeline project, at the 

present value of a long-term lease payment (Colonial Gas Company d/b/a Keyspan Energy Delivery New England, 

EFSB 05-2 (May 17, 2006)).  The Tentative Decision does not explain whether the reference to past practice is 

specific only to Eversource practice, transmission line practice, or the approval of any facility before the Siting 

Board. 
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For these reasons, and as set forth in the Town’s Initial Brief and Reply Brief, the Siting 

Board should reconsider its findings and the Final Decision should determine that the record is 

devoid of substantial evidence to support the cost estimates for the Project and Eversource’s 

considered alternatives. 

I. The Tentative Decision Relies on Faulty Logic to Compare the MBTA 

Underground and Overhead Routes and the All Street Route. 

 

The Siting Board concludes that, on balance, the additional expenditure of $28.3 million 

associated with construction of the MBTA Underground Route rather than the Noticed Variation 

(which the Tentative Decision Refers to as the “MBTA Overhead Route”) is warranted because 

the MBTA Overhead Route has the greatest potential for environmental impact (e.g., substantial 

tree clearing, loss of wetlands resources, constructed related noise impacts, etc.).  Tentative 

Decision at 180.  This strains credulity, considering that the Siting Board refused to use the same 

reasoning when comparing the MBTA Underground Route and the Noticed Alternative (All 

Street Route).  The record clearly shows that for an additional ~$18.5 million to undertake the 

Noticed Alternative the Company would avoid all of the significant temporary and permanent 

environmental impacts associated with the Project along the MBTA Underground Route. 

In addition, in comparing these various routes the Siting Board finds that no undisturbed 

property would be directly impact by the siting, construction and operation of the Project along 

the MBTA Underground Route.  This finding lacks any support in the record and, in fact, is 

completely contradictory to the fact witness testimony provided by the Town regarding the 

current state of the MBTA ROW and that construction activities and clear cutting through this 

area will degrade the experience of abutting passive recreation trails and will permanently 

destroy wildlife corridors and wildlife habitat.  Exh. SUD-DMD-1. 
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For these reasons, and as set forth in the Town’s briefing in the Proceedings, the Siting 

Board should reconsider its findings and the Final Decision should determine that on balance, the 

Noticed Alternative (All Street Route) is preferable to the MBTA Underground Route when 

considering costs and environmental impact. 

J. The Tentative Decision Erroneously Determines that the Project Complies 

with the Current Health, Environmental Protection and Resource Use and 

Development Policies of the Commonwealth. 

 

The Tentative Decision conjures a wholly specious construct in order to conclude that the 

Project is consistent with the current health, environmental protection and resource use and 

development policies of the Commonwealth.  Tentative Decision at 187-91.  Rather than 

acknowledge that the Project is fundamentally inconsistent with such policies (as rightfully 

argued by the Town in its Initial Brief at 87-96), the Tentative Decision essentially pretends that 

climate change is a fiction by erroneously relying on, among other things: (1) the antiquated 

preamble to the 1997 Electric Restructuring Act and the minimal mitigation proposed by 

Eversource to support the Project’s consistency with current health policies of the 

Commonwealth; (2) a determination that improved reliability of the electric transmission system 

will facilitate increased use of renewable energy resources and an ill-informed determination that 

the Project would be constructed on an already disturbed railroad corridor, to support the 

Project’s compliance with the Commonwealth’s environmental protection policies; and (3) the 

Project’s furtherance of a more robust transmission system is better positioned to support the 

objectives of An Act to Promote Energy Diversity, St. 2016, c. 188.  Tentative Decision at 187-

90.   

 The Town provided clear and convincing evidence that the Project is entirely contrary to 

a host of energy, environmental and resource use and development policies in the 
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Commonwealth (e.g., protection of wetlands resource areas and coldwater fisheries; protection of 

conservation land and heritage landscape; strategic approaches to addressing climate change; 

sustainable development and smart growth; energy efficiency and demand response, etc.).   

Sudbury Initial Brief at 87-96.  The Final Decision should reconsider the self-serving and 

distorted lens used to frame the Siting Board’s findings in the Tentative Decision and 

acknowledge that the Project is inconsistent with the Commonwealth’s policies in each of these 

categories.  

K. The Tentative Decision Improperly Approves the Requested Zoning 

Exemptions in Sudbury. 

 

The Tentative Decision approves all of the individual and the comprehensive zoning 

exemptions requested by the Company with respect to the construction of the Project.  Tentative 

Decision at 213, 217-18.  In so doing, the Tentative Decision gives no credence whatsoever to 

the Town’s stated concerns (as the permit granting authority) regarding the requested exemptions 

and further muddies the waters regarding the Siting Board’s failure to provide due process to the 

Town by approving all requested exemptions – even one so late-filed that it “precluded 

examination of the request.”  Id. at 211-13.  Moreover, the Tentative Decision improperly 

attributes a good faith consultation by the Company (Id. at 213) when the record clearly 

establishes no attempt to connect with zoning officials prior to filing the Petition.   

The environmental impacts of the Project are concerning to the Town’s Building 

Inspector.  Exh. SUD-MH-1 at 8.  Issues involving mass removal of trees, substantial earth 

removal and increased water runoff are generally addressed through conditions during the zoning 

process before the Town’s Zoning Board of Appeals, when specific and detailed project 

information is supplied by the applicant.  Id.  Here, the Town does not have the information it 

needs to support the requested exemptions (e.g., location of equipment staging areas, parking 
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areas, detailed erosion and sedimentation controls specific to sensitive areas along the Project 

route, best management practices for stormwater management, etc.).  Exh. RR-EFSB-81.  

Further, the Company failed to consult with the Town’s zoning officials or conservation 

coordinator prior to filing its Petition (stating it would do so “shortly”) (Exh. EV-3 at 6, 19), 

confirmed under oath in June 2017 after the filing of the Petition that it had still not met with 

zoning officials in Sudbury, Hudson, or Stow (Exh. EFSB-Z-2) and confirmed again in July 

2017 that it would not be reaching out to Sudbury officials to discuss the list of zoning 

exemptions until sometime in August or September 2017 (Exh. EFSB-Z-9).  The standard in 

Russell Biomass, EFSB 07-4 (2009) (“Russell”) affirms that “the most effective approach” is one 

where “public service companies consult with local officials regarding zoning issues, to take 

reasonable steps to ascertain whether local zoning approvals will be available, and to obtain 

them if this appears to be feasible, before seeking zoning exemptions pursuant to G.L. c. 40A, §3.  

Russell at 61(emphasis added).  General consultation with the Town on potential project routes 

cannot reasonably serve as a substitute for consultation on specific zoning issues when the 

Company clearly stated under oath on the record that there was no attempt to consult with 

Sudbury zoning officials prior to or for several months after the filing of the Petition.   

For these reasons, and as set forth in more detail in the Town’s Initial Brief and Reply 

Brief, the Final Decision should reject the requested individual and comprehensive zoning 

exemptions in Sudbury. 

L. The Tentative Decision Fails to Acknowledge that the Project is Inconsistent 

With the Public Interest. 

 

The Siting Board determined that, in accordance with G.L. c. 164, §72, the Project is 

necessary for the purpose alleged, will serve the public convenience and is consistent with the 

public interest.  Tentative Decision at 220.  The Siting Board relies on inadequate mitigation 
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proposed by the Company to support this finding (see Sudbury Initial Brief at 61-65).  Id.  See 

Sudbury Initial Brief at 61-65 (documenting a record lacking in proper mitigation).  The Town 

submits Eversource has failed to make the required showing – it failed to establish need (and 

even if it did, the Company rejected credible NTAs that could be undertaken at comparable cost 

to the Project) and it instead elected to construct the Project along an environmentally sensitive 

and unique corridor that results in significantly more permanent adverse environmental impact 

than its Noticed Alternative (All Streets Route) or the NEP Alternative (Transmission 

Alternative #2), in direct conflict with the Commonwealth’s environmental protection and 

resource use and development policies.  For these reasons, the Siting Board should reconsider 

and the Final Decision should find that the Project fails to serve the public convenience and is 

inconsistent with the public interest. 

M. The Tentative Decision Disregards the Town’s Good Cause to Reopen the 

Record. 

 

Over two years have passed since the Company filed its Petition in the Proceedings and 

in some cases half a decade has passed since the studies and forecast data that Eversource relies 

on to support the need for the Project were issued.  The record is utterly stale.  Yet, the Tentative 

Decision denies the Town (and all parties) the opportunity to review one of the core theories of 

Eversource’s case — the need for the Project.  The Siting Board’s decision to find that old CELT 

forecasts relied on by Eversource to establish need are reviewable, appropriate and reliable 

(Tentative Decision at 26), but to then deny the Town opportunity to open the record to bring in 

current CELT forecasts or to have Eversource update its forecast data and documentation based 

on those current CELT forecasts is arbitrary and capricious and shows an abuse of discretion (the 

Siting Board is withholding relevant evidence that became available after the close of briefings 

in the Proceedings that shows ISO-NE’s continued overestimation of forecasts, a reduction in 
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forecasts for the Eversource target year of 2023 and a systematic understatement of distributed 

solar photovoltaic and energy efficiency effects).   

All parties should have opportunity to consider the developments presented by the Town 

in its Motion to Reopen.  Unlike instances where a party sought to reopen the record to introduce 

evidence that could have been introduced during the proceeding or information that is not 

relevant to the Siting Board’s findings in the proceeding, here, the information presented by the 

Town in its Motion to Reopen is central to the Siting Board’s findings on need for the Project 

and alternative approaches to satisfy the purported need for the Project.   

Where the record in this Proceeding shows that Eversource’s analyses have “shifted 

markedly” over the course of the Proceedings, “necessitating an updated NTA assessment” 

during the course of the Proceedings (Tentative Decision at 45, n. 58) and by Eversource’s own 

account such assessment continues to change (Tentative Decision at 226-27), it is an abuse of the 

Siting Board’s discretion to deny the Town’s Motion to Reopen.  Moreover, the Siting Board 

justifies its findings to deny the Town good cause to reopen the record, in reliance on 

Eversource’s unsupported and untested assertions.  Tentative Decision at 226 (concluding that 

the planning standards and criteria violations are confirmed by the Company’s updated analysis 

based on the ISO-NE 2019 CELT forecast showing criteria violations remain).  This is unlawful 

procedure by the Siting Board. 

 For these reasons, and as fully set forth in the Town’s Motion to Reopen and the Town’s 

Response to Eversource’s Opposition to the Motion to Reopen (which the Town fully 

incorporates herein by reference), the Siting Board should reconsider the denial in the Tentative 

Decision and grant the Town’s Motion to Reopen. 
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III. CONCLUSION 

 The Town appreciates the opportunity to provide comment on the Tentative Decision.  

The Town strongly urges the Siting Board to revise its findings in the Tentative Decision and 

issue a Final Decision in accordance with the Town’s requests for reconsideration set forth 

herein.  In the alternative, the Siting Board should withdraw the Tentative Decision and grant the 

Town’s Motion to Reopen. 

Respectfully submitted, 
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